BeliSouth D.C., Inc. Bennett L. Ross
Legal Department General Counsel-D.C.

Suite 900
1133 21st Street, N.W. 2024634113
Washington, D.C. 20036-3351 Fax 202 463 4195

bennett.ross@belisouth.com

February 1, 2006

EX PARTE

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Re:  BellSouth Telecommunications, Inc’s. Emergency Petition for Declaratory Ruling
and Preemption of State Action, WC Docket No. 04-245

Dear Ms. Dortch:

BellSouth Telecommunications, Inc. (“BellSouth”) submits this response to a recent
ex parte by the Competitive Carriers of the South, Inc. (“CompSouth”), which purports “to bring
to the Commission’s attention recent developments regarding the subject of BellSouth’s petition
.0 These “recent developments,” which are selective in nature, consist of the October 2005
order of the Tennessee Regulatory Authority (“Authority™) memorializing the Authority’s
decision that is the subject of BellSouth’s petition, a November 2005 decision by a Maine federal
district court, and a recent order by the Georgia Public Service Commission,

The three decisions referenced in CompSouth’s ex parte contravene federal law. They
erroneously find that state public service commissions have authority to establish rates for
elements provided under section 271 of the Telecommunications Act of 1996 (“1996 Act”) that
are not required to be unbundled under section 251, even though such an interpretation cannot be
squared with the plain language of the 1996 Act or the Commission’s Triennial Review Order.?
These decisions also are inconsistent with the overwhelming majority of courts and commissions
that have addressed this issue. By BellSouth’s count, and as reflected in Appendix 1, there have
been at least twenty-two federal court and state public service commission decisions finding that

" Ex Parte Letter from Henry Walker, Counsel for CompSouth, to Marlene Dortch, Secretary, FCC (Jan. 23,
2006) (“CompSouth Ex Parte”).

% Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Report and Order
and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd 16978, 9§ 664 (2003) (“Triennial
Review Order”), vacated in part and remanded, United States Telecom Ass’'n v. FCC, 359 F.3d 554 (D.C. Cir.)
(“USTA IP*), cert. denied 125 S. Ct. 313, 316 (2004).
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state commissions have no authority to regulate non-section 251 elements. For example, the
Indiana Utility Regulatory Commission recently issued an order rejecting the position espoused
in CompSouth’s ex parte, noting that it was joining “the many courts and commissions that have
already held that Section 271 obligations have no place in Section 251/252 interconnection
agreement[s] and that state commissions have no jurisdiction to enforce or determine
requirements of Section 271, CompSouth notably fails to inform the Commission about such

decisio‘Ps, which plainly belie its argument that BellSouth’s preemption petition “has no legal
basis.” :

Aside from the fact that the Maine, Georgia, and Tennessee decisions are contrary to the
great weight of federal court authority and the decisions of most state commissions, they lack
persuasive reasoning. For instance, although the Maine court asserted that state commissions
can set rates for purposes of section 271, it cited no federal-law grant of such authority. Instead,
the court concluded that state-law authority to set rates for purposes of section 271 is not “pre-
empted” by section 271.° The Tennessee Regulatory Authority made a similar mistake, claiming
that “there is no language contained in the [1996 Act] that expressly prohibits state jurisdiction
over Section 271 elements ....”* But section 271 is a provision of federal law, and states have no
presumed or inherent authority to implement federal law.” As the Eighth Circuit has explained in
language equally applicable here, “[t]he new regime [under the 1996 Act] for regulating
competition is federal in nature . . . and while Congress has chosen to retain a significant role for
the state commissions, the scope of that role is measured by federal, not state, law.”®

The correct result is thus the one reached by other federal courts, including those in
Mississippi and Kentucky. Those courts have explained that “[i]t is the prerogative of the FCC ...
to address any alleged failure by [a Bell company] to satisfy any statutorily imposed conditions

* Order, Inre: Indiana Utility Regulatory Commission’s Investigations and Issues Related to the Implementation
of the Federal Communications Commission's Triennial Review Remand Order and the Remaining Portons of the
Triennial Review Order, Cause No. 42857 (Ind. URC Jan. 11, 2006). As the Texas Public Service Commission
correctly held, the 1996 Act “provides no specific authorization for the [state public service commissions] to
arbitrate Section 271 issues; Section 271 only gives states a consulting role in the 271 application/approval process.”
Arbitration Order, Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271
Agreement, Texas P.U.C. Docket No. 28821 (Tex. PUC June 17, 2004). Or, as the Rhode Island Public Service
Commission put it more colorfully, “... at the bistro serving up the [Bell Operating Companies’] wholesale
obligations, the kitchen door numbered 271 is for ‘federal employees only.” Docket No. 3662, In re: Verizon-
Rhode Island’s Filing of February 18, 2005 to Amend T ariff No. 18 (R.1. PSC July 28, 2005).

* CompSouth Ex Parte, at 6.
3 Verizon New England, Inc. v. Maine PUC, No. 05-53-B-C, slip op. at 10 (D. Me. Nov. 30, 2005).

¢ Final Order of Arbitration Award, In re: Petition for Arbitration of ITC*"DeltaCom Communications, Inc. With
BellSouth Telecommunications, Inc. Pursuant to the Telecommunications Act af 1996, Docket No. 03-00119 (TRA
Oct. 20, 2005).

7 See, e.g., AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 378 n.6 (1999).

® Southwestern Bell Tel. Co. v. Connect Communications Corp., 225 F.3d 1114, 1127 (8th Cir. 2000) (emphasis
added).
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to its continued provision of long distance service,” and thus that “[tIhe enforcement authority
for § 271 unbundling duties lies with the FCC and must be challenged there first.”!°

Similarly, the Georgia Public Service Commission decision contravenes federal law by
purporting to impose unbundling requirements under section 271, which it claims authorizes it
both to require BellSouth to include access to non-section 251 network elements in section 251
interconnection agreements and to set “just and reasonable rates” for such access. Contrary to the
Georgia Commission’s conclusion, it has no authority whatsoever to implement section 271, and
its order does not even purport to cite any subsection of that provision granting such authority.
On the contrary, the statute makes clear that only the Commission may enforce section 271 and
that state commissions are limited to a purely advisory role.! The Georgia Public Service
Commission’s decision is thus directly contrary to federal law.

Furthermore, the Georgia Commission’s order indicates its intention to conduct “an
expedited hearing” to set “just and reasonable rates for de-listed UNEs pursuant to Section 271.”
In determining whether it had the authority to do so, the Georgia Commission did not
acknowledge, much less address, the fact that the only provision of federal law authorizing state
commissions to set rates under the 1996 Act expressly limits such ratesetting authority to
determining rates for “purposes” of section 251, not section 271.'2 Thus, even if the Georgia
Commission had some authority under section 271 (which is not the case), Congress plainly
withheld from state commissions ratesetting authority for purposes of that section.'?

* BellSouth Telecomms., Inc. v. Mississippi Public Serv. Comm’n, 368 F. Supp. 2d 557, 566 (S.D. Miss. 2005),

' BellSouth Telecomms., Inc. v. Cinergy Communications Co., No. 03:05-CV-16-IMH, slip op. at 12 (E.D. Ky.
Apr. 22, 2005). .

' See 47 U.S.C. § 271(dX2)(B).
2 See 47 U.S.C. § 252(d).

" The Georgia Commission’s erroneous reading of section 271 is not the first time it has misinterpreted the 1996
Act. For example, a 2003 decision by the Georgia Commission establishing rates for unbundied network elements
was overturned as being arbitrary and capricious and in violation of the 1996 Act, See Order, BeliSouth Telecomms.,
Inc. v. Georgia Pub. Serv. Comm'n., No. 03-CV-3222-CC (N.D. Ga. Apr. 6, 2004), aff"d 400 F.3d 1268 (11% Cir.
2005). More recently, the Georgia Commission ordered BellSouth to continue allowing competing local exchange
carriers (“CLECs”) to order the UNE-P in Georgia indefinitely for as long as CLECs could drag out proceedings to
amend their existing interconnection agreements. A federal district court preliminarily enjoined that order, and that
injunction was upheld by the Eleventh Circuit. BellSouth Telecommunications, Inc. v. MCI Metro Access
Transmission Services, LLC, No. 1:05-CV-0674-CC, 2005 WL 807062 (N.D. Ga. April 5, 2005), aff'd 425 F.3d 964
(11" Cir. 2005). Likewise, this Commission preempted a decision of the Georgia Commission (and other state
commissions) requiring BellSouth to provide DSL service to an end user customer over the same unbundled loop
leased by a CLEC, finding that such a requirement was inconsistent with the Commission’s unbundling rules and
ran afoul of the appropriate state role in implementing unbundling policies under the 1996 Act. See Memorandum
Opinion and Order and Notice of Inquiry, In re: BeliSouth Telecommunications, Inc. Request for Declaratory Ruling
That State Commissions May Not Regulate Broadband Internet Access Services By Requiring BellSouth to Provide
Wholesale or Retail Broadband Services to Competitive LEC UNE Voice Customers, WC Docket No. 03-251 (FCC
March 25, 2005). The Georgia Commission’s recent decision interpreting section 271 is only its latest that
contravenes federal law, and BellSouth has filed a complaint in federal court seeking judicial relief. See BellSouth
Telecommunications, Inc. v. Georgia Public Service Comm'n, Civil Action No. 1-06-CV-0162 (N.D. Ga. filed Jan,
24, 2006).
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Although the Maine, Georgia, and Tennessee decisions represent the minority view, they
are by no means the only orders that have erroneously interpreted a state commission’s authority
under section 271.'4 Consequently, the Commission should promptly grant BellSouth’s Petition,
which would provide valuable guidance to state public service commissions conducting generic
proceedings to implement the Triennial Review Remand Order" and that are confronting
requests from various CLEC:s for state commission-mandated rates for network elements that are
not required to be unbundled under section 251 under the guise of section 271.'¢ Granting
BellSouth’s Petition also would put an end to unwarranted representations by CLECs that the
Commission has tacitly endorsed the view that state public service commissions have the
authority to set rates for elements not required to be unbundled under section 251.!7

As the Commission repeatedly has found, “competition is the most effective means of
ensuring that the charges, practices, classifications, and regulations ... are just and reasonable,
and not unjust and unreasonably discriminatory.”'® And, in the specific context: of network
elements that need not be unbundled, the Commission has concluded that the “market price
should prevail,” “as opposed to a regulated rate” of the type that these state commissions are
considering.' Simply put, in this context, meaningful competitive alternatives necessarily exist.
As a result, parties seeking to negotiate a commercial agreement to govern access to such
clements and services should be able to do so without the overhang of state public service
commission involvement. Accordingly, the Commission should grant BellSouth’s Petition and
find that state commissions have no authority to establish rates for network elements not required
to be unbundled under section 251.

" See, e.g., Order, Collaborative Proceeding To Monitor and Facilitate Implementation of Accessible Letters
Issued by SBC Michigan and Verizon, Case No. U-14447 (Mich. PSC Sept. 20, 2005) (noting that the Michigan
Public Service Commission “is still convinced that obligations under Section -271 should be included in
interconnection agreements approved pursuant to Section 2527); Arbitration Order, Southwestern Bell Tel.’s Petition
Jor Compulsory Arbitration of Unresolved Issues, Case No. TO-2005-0336 (Mo. PSC July 11, 2005) (noting
Missouri Public Service Commission’s agreement that an interconnection agreement “must include prices for § 271
UNEs”).

'* Order on Remand, Unbundled Access to Network Elements; Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, 20 FCC Red 2533 (2005) (“Triennial Review Remand Order”
or “TRRO™), petitions for review pending, Covad Communications Co., et al. v. FCC, et al., Nos. 05-1095, et al.
(D.C. Cir., to be argued Feb, 24, 2006).

' See Ex Parte Letter from Glenn Reynolds, Vice President — Regulatory, BellSouth, to Marlene Dortch,
Secretary, FCC (June 10, 2005).

7 For instance, in proceedings before the U.S. District Court for the Eastern District of Missouri, a coalition of
CLECs noted that BellSouth’s Petition had been on the Commissions docket for 15 months and opined that
“[n]othing the FCC has done on the BellSouth petition indicates the FCC is troubled by the TRA’s assertion of
authority to establish rates, terms and conditions for § 271 checklist items.” Memorandum of the Coalition
Defendants in Opposition to SBC Missouri’s Opposition to Summary Judgment, Southwestern Bell Tel, v. Missouri
Pub. Serv. Comm’n, Case No. 4:05-cv-01264-CAS, at 17 (E.D. Mo. filed Nov. 30, 2005).

¥ Petition of US West Communications, Inc. for Declaratory Ruling Regarding the Provision of National
Directory Assistance;, Petition of US West for Forbearance; The Use of N11 Codes and Other Abbreviated Dialing
Arrangements, 14 FCC Red 16252, § 31 (1999).

** Third Report and Order and Fourth Further Notice of Proposed Rulemaking, Implementation of the Local
Competition Provisions of the Telecommunications Act of 1996, 15 FCC Red 3696, 3906, § 473 (1999).
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Please include a copy of this letter in the record in the above-referenced proceeding.
Thank you for your attention to this matter.

BLR:dir
Enclosure

cc! Dan Gonzalez
~ Michelle Carey
Ian Dilner
Jessica Rosenworcel
Scott Bergmann
Sam Feder
Tom Navin

#619718
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